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57-5-6. Vacating or changing plat.-Any owner of land that has been
laid out and platted as hereinbefore provided may, upon application to
the governing body of the city or town, or to the board of county commissioners of any county, wherein said land is situated, have such plat, or
any portion thereof, or any street or alley therein contained, vacated,
altered or changed as hereinafter provided.
History: R. S. 1898 & C. L. 1907, § 2016;
C. L. 1917, § 5026; R. S. 1933 & C. 1943,
78-5-6.
Construction and application.
The origin of this section in the Laws
of 1894, and its present status, are given

in Hall v. North
166 P. 2d 221.

Ogden City, 109 U. 304,

Collateral References.
Dedica tione::>29.
26 C.J.S. Dedication § 60.

57-5-7. Petition for vacation of plat.-If it is desired to vacate a portion only, or the entire plat, application in writing, signed by all the owners
of the land contained in the entire plat and the owners of the land contiguous or adjacent to any street or alley therein to vacate or alter which
application is made, shall be made to the governing body of the city or
town wherein such land is situated, if the land is situated in an incorporated
city or town; in all other cases the application shall be made to the board
of commissioners of the county wherein it is situated.
History: R. S. 1898 & C. L. 1907, §§ 2017,
2019; C. L. 1917, §§ 5027, 5029; R. S. 1933
& c. 1943, 78-5-7.
Construction and application.
The origin of this section in the Laws
of 1894, p. 14, is given in Hall v. North
Ogden City, 109 U. 304, 166 P. 2d 221.

The procedure outlined in this section
should normally be followed.
Boskovich
v. Midvale City Corp., 121 U. 445, 243 P.
2d 435.
Collateral References.
Dedication¢::>29.
26 C.J.S. Dedication

§ 60.

57-5-8. Order of vacation of plat.-The
city or town governing body or
board of county commissioners shall at its next regular meeting after
the filing of such application consider the same, and, if sati:fied that neither
the public nor any person will be materially injured thereby, it shall order
such portion or the entire plat to be vacated as prayed for in the petition,
which order shall be recorded in the office of the recorder of the county
wherein such land is situated.
History: R. S. 1898 & C. L. 1907, §§ 2018,
2020; C. L. 1917, §§ 5028, 5030; R. S. 1933
& c. 1943, 78-5-8.
Construction and application.
Origin of this section is given · in Hall
v. North Ogden City, 109 U. 304, 166 P.
2d 221.

The procedure outlined in this section
should normally be followed. Boskovich v.
Midvale City Corp., 121 U. 445, 243 P. 2d
435.
Collateral References.
Dedication¢::>29.
26 C.J.S. Dedication

§ 60.
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57-6-5.
57-6-6.
57-6-7.
57-6-8.

Certain persons deemed to hold under color
Settlers
under state or federal law or
claimants.
Setoff against claim for improvements.
When execution on judgment of possession
Improvements
made by occupants of land

of title.
contract

deemed

occupyini"

may issue.
granted to state.

57-6-1. Stay of execution of judgment of possession.-Where
an occupant of real estate has color of title thereto, and in good faith has made
valuable improvements thereon, and is afterwards in a proper action found
not to be the owner, no, execution shall issue to put the plaintifl' in
possession of the same after the filing of a complaint as hereinafter proYided, until the provisions of this chapter have been complied with.
History:
R. S. 1898 & C. L. 1907, § 2021;
C. L. 1917, § 5031; R. S. 1933 & C. 1943,

by defendant
in main action. Boland
Nihlros, 79 U. 331, 10 P. 2d 930.

78-6-L

Cross-Reference.
Improvements
allowed as counterclaim
in suit to quiet title, 78-40-5.
Construction and application.
Purpose of this section is that one purchasing in good faith from county property acquired through
operation
of tax
laws shall become vested with fixed prop·
erty rights that will enable him to improve
land without danger of losing value thereof if title is subsequently
established
in
another. Peterson v. Weber County, 99 U.
281, 103 P. 2d 652.
In suit to quiet title to land, evidence
that improvements
were made on land by
plaintiff's grantor in good faith, standing
alone, would not be sufficient to meet the
requirements of former statutes on adverse
possession
(sections
104-2-5 to 104-2-12,
Code 1943), although
there might be
grounds for relief under the statutes on
"occupying
claimants."
Home Owners'
Loan Corp. v. Dudley, 105 U. 208, 141 P.
2d 160, 169.
Ejectment.
In action in ejectrnent to recover possession of land, wherein it appeared that
defendant
occupied
land
belonging
to
state, held, defendant was not entitled to
counterclaim for alleged improvements
on
land, in absence of showing that his pos•
session was under color of title and in
good faith.
Van Wagoner v. Whitmore,
58 U. 418, 199 P. 670, distinguished
in
7 U. (2d) 331, 325 P. 2d 260.
If the making of iDiprovements and their
value are properly put in issue in action
to recover possession of the premises, those
issues will not be again tried and determined in a separate proceeding instituted

v.

Petition of occupying claimant.
An occupying claimant, finally adjudged
not to be the owner, may, after disposition
of his appeal adverse to him, file his petition in trial court to· ascertain value of
improvements
made by him. Fares v.
Urban, 46 U. 609, 151 P. 57, approved in
105 U. 208, 141 P. 2d 160, and distinguished in 79 U. 331, 10 P. 2d 930.
A claim of right under occupying claimant's statute can only be made after the
title is adjudicated to be in a person other
than the claimant of the improvements.
Utah Copper Co. v. Eckman, 47 U. 165,
152 P. 178, following Fares v. Urban, 46
U. 609, 151 P. 57.
Before claimant can file petition, title
must first be adjudicated
to be in another.
Sorenson v. Korsgaard, 83 U. 177, 27 P. 2d
439.
In quiet-title
action involving counterclaim by defendants
under
occupying
claimant's statute, evidence supported findings that defendants'
improvements
had
been placed on the property in good faith,
and that they had color of title and the
fact that defendants, after notice that the
boundary
was in dispute,
procured
a
policy of title insurance would not warrant a finding of bad faith.
Alleman v.
Miner, 10 U. (2d) 356, 353 P. 2d 463.
Purchaser at tax sale.
"Tax sale" as used in occupying claimants' statute refers to transaction whereby
purchaser becomes holder of a title, legal
or equitable, the validity of which is dependent upon the regularity
of the proceedings.
Peterson v. Weber County, 99
U. 281, 103 P. 2d 652.
Oil company purchasing tax delinquent
property
from county under oral agreement and paying part of purchase price
was a purchaser at a "tax sale" and had
color of title sufficient to recover for im•
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provements where property was redeemed
upon avoiding
sale. Peterson
v. Weber
County, 99 U. 281, 103 P. 2d 652.
Improvements
by purchaser
at county
tax sale fatally defective under Federal
Soldiers' and Sailors' Civil Relief Act,
made after receipt by purchaser of letters
from record owner advising former that
latter was still owner under operation of
that act, were not made in good faith as
required by this section, so that purchaser
was not entitled to reimbursement
therefor. Day v. Jones, 112 U. 286, 187 P. 2d
181.
An occupying
claimant
has color of
title to real estate which, after having
been sold to the county for taxes, was

conveyed by it to him. Erickson
120 U. 653, 237 P. 2d 1012.

v. Stokes,

Collateral References.
Improvements¢=>4(6).
42 C.J.S. Improvements
§ 14.
Remedy under statute, 41 Am. Jur.
504-506, Improvements
§§ 37, 38.

2d

Allowance for improvements
in reliance
upon title or interest defeated by failure
to record conveyance, 40 A. L. R. 282.
Betterment
or occupying claimants' acts
as available to plaintiff seeking affirmative relief, 137 A. L. R. 1078.
Holder of invalid tax title as within Occupying Claimant's Act, 44 A. L. R. 479.

57-6-2. Claimant to commence action-Complaint--Trial

of issues.-

Such complaint must set forth the grounds on which the defendant seeks
relief, stating as accurately as practicable the value of the real estate,
exclusive of the improvements thereon made by the claimant or his grantors,
and the value of such improvements. The issues joined thereon must be
tried as in law actions, and the value of the real estate and of such improvements must be separately ascertained on the trial.
History:
R. S. 1898 & C. L. 1907, § 2022;
C. L. 1917, § 5032; R. S. 1933 & C. 1943,
78-6-2.
Conditions precedent to recovery.
Under our statute an occupying claimant is required to establish two elements
before he can recover for improvements
placed on real property by him: (1) That
he has color of ti tie to the premises in
question; and (2) that he placed the improvements thereon in good faith. If he
fails to establish either one, he cannot recover. Doyle v. West Temple Terrace Co.,
47 U. 238, 152 P. 1180; Day v. Jones, 112
U. 286, 187 P. 2d 181.
Effect of appeal.
If a party elects to appeal from adverse
determination
of issue of ownership, his
duty to file a petition is suspended until
the appeal is finally determined
and the
remittitur has gone down. Fares v. Urban,
46 U. 609, 151 P. 57, distinguished
in 79
U. 331, 10 P. 2d 930.
Effect of section.
This section contemplates
a separate
action. American Mut. Bldg. & Loan Co.
v. Jones, 102 U. 318, 117 P. 2d 293, reh.
den. 102 U. 328, 133 P. 2d 332.
Equitable basis of section.
This section ameliorates strict commonlaw rule that record owner is entitled to

improvements
placed by another upon his
property, and is based upon equitable doctrine of unjust enrichment, which entitles.
bona fide claimant,
who acted while in
possession under color of ti tie, to recover
value of his improvements
to extent that
they unjustly enrich record owner by enhancing value of his land. Reimann v.
Baum, 115 U. 147, 203 P. 2d 387.
This section recognizes
the equitable
rule that "the reasonable cost of the improvements,
alone, is not sufficient evidence of value, but such cost may be considered together with all other evidence
of value in determining
the increase in
value of the land on account of the improvements."
Reimann v. Baum, 115 U.
147, 203 P. 2d 387.

Evidence.
Evidence sustained finding that defendants were not occupying
claimants
but
were in possession as result of a trust.
Sorenson v. Korsgaard, 83 U. 177, 27 P. 2d
439.
In suit to quiet title to land, evidence
that improvements were made on land by
plaintiff's grantor in good faith, standing
alone, would not be sufficient to meet the
requirements of former statutes on adverse
possession
(sections
104-2-5 to 104-2-12,
Code 1943), although
there
might be
grounds for relief under the statutes on
"occupying
claimants."
Home Owners'
Loan Corp. v. Dudley, 105 U. 208, 141 P.
2d 160, 169.
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In action to quiet title to three parcels
of realty and to recover damages, evidence
was insufficient
to support
finding that
occupying claimants
had constructed
permanent improvements
on the land. Reimann v. Baum, 115 U. 147, 203 P. 2d 387.
The burden is on the occupying claimant to prove by a preponderance
of the
evidence that he acted in good faith in
placing
the improvements
on the property. Erickson v. Stokes, 120 U. 653, 237
P. 2d 1012.
Good faith of the occupant was lacking
where he placed the improvements
on the
property during the pendency of the main
action,
although
that
action
remained
pending
for
three
years
without
the
plaintiff's
calling it up for trial, where
there was no indication
that the main

57-6-3

action had been abandoned.
Such conduct
of the plaintiff did not amount to laches
barring
him from asserting
lack of good
faith against the occupant,
since the occupant could have called the case up for
trial himself,
or could have moved to
dismiss for lack of prosecution
at any
time during the period. Erickson v. Stokes,
120 U. 653, 237 P. 2d 1012.
Collateral References.
Improvements<§:=4(6).
42 C.J.S. Improvements
§ 14.
Pleading, evidence and trial, 41 Am. Jur.
2d 508-510, Improvements
§§ 42-47.
Measure of recovery for improvements
made by purchaser of invalid tax title, 129
A. L. R. 1354.

57-6-3. Rights of parties-Acquiring other's interest or hold as tenants
in common.-The plaintiff in the main action may thereupon pay the
appraised value of the improvements and take the property, but should
he fail to do so after a reasonable time, to be fixed by the court, the
defendant may take the property upon paying its value, exclusive of the
improvements. If this is not done within a reasonable time, to be fixed
by the court, the parties will be held to be tenants in common of all the
real estate, including the improvements, each holding an interest proportionate to the values ascertained on the trial.
History:
R. S. 1898 & C. L. 1907, § 2023;
C. L. 1917, § 5033; R. S. 1933 & C. 1943,
78-6-3.

Equitable basis of section.
This section ameliorates
strict commonlaw rule that record owner is entitled to
improvements
placed by another upon his
property, and is based upon equitable doctrine of unjust enrichment,
which entitles
bona fide claimant,
who acted while in
possession under color of title, to recover
value of his improvements
to extent that
they unjustly
enrich record owner by enhancing
value of his land.
Reimann
v.
Baum, 115 U. 147, 203 P. 2d 387.
This section
recognizes
the equitable
rule that "the reasonable
cost of the improvements,
alone, is not sufficient
evidence of value, but such cost may be considered together
with all other evidence
of value in determining
the increase
in
value of the land on account of the improvements."
Reimann
v. Baum, 115 U.
147, 203 P. 2d 387.

2-12, Code 1943), although there might be
grounds for relief under the statutes
on
"occupying
claimauts."
Home
Owners'
Loan Corp. v. Dudley, 105 U. 208, 141 P.
2d 160.
In action to quiet title to three parcels
of realty and to recover damages, evidence
was insufficient
to support
finding that
occupying claimants
had constructed
permanent improvements
on the Janel. Reimann v. Baum, 115 U. 147, 203 P. 2d 387.

Right to sale or partition

of property.

The occupying
claimants'
statute
contains no provision for sale of the property
or for application
of the proceeds to satisfying the interests
of the parties.
The
statute
merely calls for a relationship
of
tenants
in common in the premises.
A
partition
or other separation
of interests
is the subject matter of a different action.
American Mut. Bldg. & Loan Co. v. Jones,
102 U. 318, 117 P. 2d 293, reh. den. 102
U. 328, 133 P. 2d 332.

Evidence.

Value of improvements.

In suit to quiet title to land, evidence
that improvements
were made on lnnd by
plaintiff's
grantor in good faith, standing
alone, would not be sufficient to meet the
re<iuirements of former statutes on adverse
possession (former sections 104-2-5 to 104-

Since the statute
re<iuires that if the
o,vner retains the property
he shall "pay
the appraised value of the improvements,"
this was properly
regarded
by the trial
court as being the fair market value in
the usual understanding
of that term and
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not as including
any special concealed
value the property may have had. Alle-

man v. Miner,
463.

10 U. (2d) 356, 353 P. 2d

57-6-4. Certain persons deemed to hold under color of title.-A purchaser in good faith at any judicial or tax sale made by the proper person
or officer has color of title within tlie meaning of this chapter, whether
such person or officer has sufficient authority to sell or not, unless such
want of authority was known to such purchaser at the time of the sale; and
any person has color of title who has occupied a tract of real estate by
himself, or by those under whom he claims, for the term of five years,
or who has thus occupied it for less time, .if he, or those under whom he
claims, have at any time during such occupany with the knowledge or
consent, express or implied, of the real owner made any valuable improvements thereon, or if he or those under whom he claims ha,ve at any time
during such occupancy paid the ordinary county taxes thereon for any one
year, and two years have elapsed without a repayment of the same by the
owner thereof, and such occupancy is continued up to the time at which the
action is brought by which the recovery of the real estate is obtained; and
his rights shall pass to his assignees or representatives; but nothing in this
chapter shall be construed to give tenants color of title against their landlords.
History: R. S. 1898 & C. L. 1907, § 2024;
C. L. 1917, § 5034; R. S. 1933 & C. 1943,
78-6-4.

Evidence.
In suit to quiet title to land, evidence
that improvements were made on land by
plaintiff's grantor in good faith, standing
alone, would not be sufficient to meet the
requirements of former statutes on adverse
possession
(sections
104-2-5 to 104-2-12,
Code 1943), although
there might
be
grounds for relief under the statutes on
"occupying claimants." Home Owners' Loan
Corp. v. Dudley, 105 U. 208, 141 P. 2d 160.
In an action to quiet title where it was
proved that the fence separating the litigants' properties was off center, but had
been maintained on the same line for 58
years, a boundary by acquiescence
was
created. Provonsha v. Pitman, 6 U. (2d)
26, 305 P. 2d 486.

Instructions.
Where occupying
claimant
suing for
value of improvements bases his right exclusively upon a tax deed, and upon a
decree quieting title which was subsequently vacated, court may restrict
its
charge thereto, and is not bound to enlarge
on defendant's
claims as alleged. Doyle
v. West Temple Terrace Co., 47 U. 238, 152
P. 1180.

Purchaser at tax sale.
"Tax sale" as used in occupying claimants' statute refers to transaction
where-

by purchaser becomes holder of a title,
legal or equitable, the validity of which
is dependent upon the regularity
of the
proceedings.
Peterson v. Weber County,
99 U. 281, 103 P. 2d 652.
Oil company purchasing
property sold
for delinquent taxes under oral agreement
with county was entitled to value of im•
provements following redemption by trans•
feree of owner after sale was declared
void. Peterson v. Weber County, 99 U.
281, 103 P. 2d 652.
Oil company purchasing tax delinquent
property from county under oral agreement, and paying part of purchase price,
was a purchaser at a "tax sale," and had
color of title sufficient to recover for improvements where property was redeemed
upon avoiding sale. Peterson v. Weber
County, 99 U. 281, 103 P. 2d 652.
An occupying
claimant
has color of
title to real estate which, after having
been sold to the county for taxes, was
conveyed by it to him. Erickson v. Stokes,
120 U. 653, 237 P. 2d 1012.
Purpose of section.
Purpose of this section is that one purchasing in good faith from county property acquired through operation
of tax
laws shall become vested with fixed property rights that will enable him to improve land without danger of losing value
thereof if title is subsequently established
in another. Peterson v. Weber County, 99
U. 281, 103 P. 2d 652.
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Who is occupying claimant.
One vd10 has paid the taxes upon his improvements,
and has made said improvements in good faith, is an occupying claimant. Utah Copper Co. v. Eckman, 47 U.
165, 152 P. 178.

57-6-8

Collateral References.
Improvementse;;:,-1 (2).
42 C.J.8. Improvements
§ 7.
Color of title, 41 Am. Jnr. 2d 487-491,
Improvements §§ 12-14.

57-6-5. Settlers under state or federal law or contract deemed occupying claimants.- '\Vhen any person has settled upon any real estate and
occupied the same for three years under or by virtue of any law or
contract with the proper officers of the state for the purchase thereof,
or under any law of, or by virtue of any purchase from, the United
States, and shall have made valuable improvements thereon, and shall be
found not to be the owner thereof, or not to have acquired a
to
purchase the same from the state or the United States, such person shall
be an occupying claimant within the meaning of this chapter.
History:
R. S. 1898 & C. L. 1907, § 2025;
C. L. 1917, § 5035; R. S. 1933 & C. 1943,
78-6-5.

Collateral References.
Improvementse;;:,4 (2).
42 C.J.S. Improvements

Public lands, rights under occupying
claimants' act, as between adverse claimants, to compensation
for improvements
placed on, 6 A. L. R. 100.

§ 7.

57-6-6. Setoff against claim for improvements.-In the cases above provided for, if the occupying claimant lias committed any injury to the real
estate by cutting timber, or otherwise, the plaintiff may set the same
off against any claim for improvements made by the claimant.
History:

R. S. 1898 & C. L. 1907, § 2026;
R. S. 1933 & C. 1943,

C. L. 1917, §5036;

78-6-6.

Collateral References.
Improvements<§;;;o4(5).
42 C.J.8. Improvements § 12.
Setoff by owner, 41 Am. Jur.
Improvements
§ 33.

2d 502,

57-6-7. When execution on judgment of possession may issue.-The
plaintiff in the main action is entitled to an execution to put him in
possession of his property in accordance with the provisions of this
chapter, but not othenvise.
History:
R. S. 1898 & C. L. 1907, § 2027;
C. L. 1917, § 5037; R. S. 1933 & C. 1943,
78-6-7.
Right to possession.
If in an aetion to quiet
erty sold for taxes, plaintiff
of improvements
and taxes,
into immediate
possession,
"no reason for including
thfrty days over and above

57-6-8.
Any person
in aid of
questioned

title to proppays amount
he may be let
and there is
in the decree
the sixty days

before plaintiff
may obtain a writ of
assistance."
American :Mut. Bldg. & Loan
Co. v. Jones, 102 U. 318, 117 P. 2d 293,
reh. den. 102 U. 328, 133 P. 2d 332.
Collateral References.
Improvements~(6).
42 C.J.S. Improvements § 14.
Execution, 41 Am. Jur. 2d 510, Improvements § 50.

Improvements made by occupants of land granted to state.having improvements on any real estate granted to the state
any work of internal improvement,
whose title thereto is
by another, may remove such improvements
without mJury
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otherwise to such real estate, at any time before he is evicted therefrom,
or he may claim and have the benefit of this chapter by proceeding as
herein directed.
History: R. S. 1898 & C. L. 1907, § 2028;
C. L. 1917, § 5038; R. S. 1933 & C. 1943,
78-6-8.
Cross-Reference.
Right of owner of improvements
lands purchased from state, 65-1-40.

Collateral References.
Improvementse:::>4 ( 6).
42 C.J.S. Improvements§

14.

on

CHAPTER 7
TOWNSITES
Section

57-7-1.
57-7-2.
57-7-3.
57-7-4.
57-7-5.
57-7-6.
57-7-7.
57-7-8.
57-7-9.
57-7-10.
57-7-11.
57-7-12.
57-7-13.
57-7-14.
57-7-15.
57-7-16.
57-7-17.
57-7-18.
57-7-19.

Disposition of lots to persons entitled after entry.
Notice of entry.
Claims to lots to be filed-Time and place.
Adverse claims-Determination.
Proof of claims when no adverse claim advanced.
Conveyance and deed to proper claimant.
When judge is claimant of lands.
When city or town officer is claimant of lands.
Change of venue.
Statement of expenses.
Payment to be made before conveyance.
Full payment to be made within six months-Lien
for nonpayment-Sale to satisfy.
Errors in measurement not to invalidate proceedings.
Death of officer-Authority
to complete trust vests in successor.
Disposition of unclaimed lands.
Duties of municipal officials.
Reservation of lands for public uses.
Disposition of proceeds of sales.
Possession for ten years entitles claimant to deed.

57-7-1. Disposition of lots to persons entitled after entry.-When
the
corporate authorities of any city or town, or the district judge of any
county in which any city or town may be situated, shall have entered
at the proper land office the land or any part of the land settled and
occupied as the site of such city or town pursuant to and by virtue of
the provisions of the Act of Congress entitled "An act for the relief of
the inhabitants of cities and towns upon the, public lands," approved
March 2, 1867, and acts amendatory thereof and supplementary thereto,
it shall be the duty of such corporate authorities or judge, as the case
may be, to dispose of and convey the title to such land, or to the several
blocks, lots, parcels or shares thereof, to the persons entitled thereto,
who shall be ascertained as hereinafter prescribed.
History: R. S. 1898 & C. L. 1907, § 2071;
C. L. 1917, § 6121; R. S. 1933 & C. 1943,
94-0-1.
Cross-Reference.
Validating acts generally,

57-4-1 et seq.

Constitutionality.
Utah act has been construed as not being

in conflict with the federal Townsite Act.
Hall v. North Ogden City, 109 U. 325, 175
P. 2d 703, setting aside on rehearing judgment in 109 U. 304, 166 P. 2d 221.
Construction and application.
Under this "Townsite Law" as first enacted, the proceedings
were before the
probate judge and not the district court.
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In many respects, however, the former
law is identical with the present section.
Rogers v. Thompson, 9 U. 46, 33 P. 234.
The duty of the corporate authorities
or judge, as prescribed
by this section,
does not differ in any very material respect from act of territorial
legislature,
approved Feb. 17, 186.9, known as Territorial Townsite Act, and carried as § 1166,
C. L. 1876. Hall v. North Ogden City,
109 U. 304, 166 P. 2d 221, judgment set
a.side on other grounds on rehearing
in
109 U. 325, 175 P. 2d 703.
The history of the Utah Territorial Act,
approved Feb. 17, 1869 (C. L. 1876), and
the federal Townsite Act (14 Stat. 541)
was reviewed at length in Hall v. North
Ogden City, 109 U. 304, 166 P. 2d 221.
Entry by mayor.
If the mayor of a city makes the entry,
he is a trustee. Pratt v. Young, 1 U. 347,
affd. 99 U. S. 619, 25 L. Ed. 446.
Nature of title of trustee.
The corporate authorities
enter the lands as provided

or judge who
by this section

57-7-3

bold the legal title to the lands for the
use and benefit of the occupants according
to their respective interests.
Congress expressly provided that the occupants were
the beneficiaries of the trust, and as soon
as the entry was made under the Townsite Act, the occupants became the equitable owners of the lands which they then
were occupying and using, and the local
legislature
was not authorized to change
the beneficiaries
or otherwise dispose of
the property.
The local legislature
was
only authorized to make rules and regulations for the execution of the trust as
created by the Act of Congress; it was
not authorized
to create a new trust or
dispose of the lands contrary to the interests of the occupants. Hall v. North Ogden
City, 109 U. 325, 175 P. 2d 703, setting
aside on rehearing judgment in 109 U. 304,
166 P. 2d 221.
Collateral References.
Public Lands€=39(1).
73 C.J.S. Public Lands§ 57.
Townsites, 63 Am. Jur. 2d 496, Public
Lands § 21.

57-7-2. Notice of entry.-Within
thirty days after the entry of any
such lands the corporate authorities or judge entering the same shall
give public notice of the entry in at least five public places within such
city or town, and shall publish the notice in some newspaper printed and
published in this state and having a general circulation in such city or
town. The notice shall be published once a week for at least three successive months, and shall contain an accurate description of the lands so
entered as stated in the certificate of entry or the duplicate receipt received from the officer of the land office.
History: R. S. 1898 & C. L. 1907, § 2702;
C. L. 1917, § 6122; R. S. 1933 & C. 1943,
94-0-2.
Construction
The early
ferred to at
Ogden City,

and application.
history of this section is resome length in Hall v. North
109 U. 304, 166 P. 2d 221.

Notice.
Section contemplates
g1vmg of notice,
not within thirty days after application
for entry is made, but only within thirty
days after final certificate of entry is issued. Holland v. Buchanan, 19 U. 11, 56
P. 561.
Collateral References.
Public Lands€=39 (3).
73 C.J.S. Public Lands § 59.

57-7-3. Claims to lots to be filed-Time and place.-Every
person claiming any lot or parcel of such land shall, within six months after the
first publication of the notice, in person or by his agent or attorney,
sign a statement in writing containing an accurate description of the
particular lot or parcel of land in which he claims to have an interest
and the specific right, interest or estate therein which he claims to be
entitled to receive, and he shall deliver the same to1 the clerk of the
district court of the county in which such city or town is situated.
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Such clerk shall enter the statements in a book to be kept for that purpose, and shall file and preserve them in his office, noting the day of filing. The filing of each statement shall be considered notice to all
persons claiming any interest in the lands described therein of the claim
of the party filing the same, and any person failing to make and deliver
a statement within the time limited in this section shall be forever
barred of the right of claiming or recovering such land, or any interest
or estate therein or in any part thereof, in any court; provided, that
when good cause is shown why such statement could not be filed within
the time herein specified the judge may extend the time, not exceeding
one year from the first publication of such notice.
History: R. S. 1898 & C. L. 1907, § 2703;
C. L. 1917, § 6123; R. S. 1933 & C. 1943,
94-0-3.

be set up for adjudication
by probate
court. Clawson v. Wallace, 16 U. 300, 52
P. 9.

Construction and application.
The early history of this section is referred to at some length in Rall v. North
Ogden City, 109 U. 304, 166 P. 2d 221.
The expiration of time for filing claims
to lands within the area of the streets
shown on the plat was not an adjudication
of the occupancy or ownership of the area
of the streets, and successors in interest of
those who received their deeds from the
probate judge could enjoin town from taking the area for streets without
condemning or paying therefor. Hall v. North
Ogden City, 109 U. 325, 175 P. 2d 703
setting aside rehearing judgment in 109
U. 304, 166 P. 2d 221.
The last sentence and the proviso of
this section are in many respects identical with Comp. Laws 1876, § 1168, setting
out the rules and regulations
under the
Townsite Act, adopted in pursuance of the
Federal Townsite Act of 1867 (43 USC
718) providing for the execution of the
trust arising from the entry of the land
in question.
Accordingly,
although
defendant "had failed to present a statement
in writing of his claim to the lands in
question, still he was not barred from
proving that he was the occupant of the
land at the time the entry was made by
the county judge, and that such proof
would defeat the claim of one who had
received a deed from the county judge as
trustee who was not then in possession
of such lands since such deed was void."
Hall v. North Ogden City, 109 U. 325, 175
P. 2d 703, setting aside on rehearing judgment in 109 U. 304, 166 P. 2d 221, and
following Treadway v. Wilder, 8 Nev. 91,
and City of Pueblo v. Budd, 19 Colo. 579,
36 P. 599.

Effect of failure to file claims.
The Supreme Court of Colorado has held
"squarely that the occupant had an equitable ownership in the property which he
was occupying at the time of the entry;
that such ownership became a vested right
when the lands were entered in the land
office, which was granted him by the Act
of Congress, and that thereafter the county
judge under that act held the legal title
to the property as trustee for the use and
benefit of the occupant who was beneficiary of the trust; that such vested right
was not divested under the rules and regulations of the local legislative
authority,
for failure to file his claim thereto as long
as the occupant remained in possession of
the property."
Hall v. North Ogden City,
109 U. 325, 175 P. 2d 703, 707, setting
aside on rehearing judgment in 109 U. 304,
166 P. 2d 221, and following City of
Pueblo v. Budd, 19 Colo. 579, 36 P. 599, as
being "a case very similar in facts to our
case," and adding that "the reasoning in
that case seems to be unanswerable
and
is controlling in the present case."

Adverse claim.
Claim to incorporeal right, such as easement, was not adverse claim within meaning of former statute and not required to

Equitable right.
Under C. L. 1888, § 2817 occupant in
possession could sell and transfer his equitable right to lot under townsite entry before patent. Clawson v. Wallace, 16 U. 300,
52 P. 9. However, the word "occupant" no
longer appears in this section. See Hussey
v. Smith, 99 U. S. 20, 25 L. Ed. 314, reversing 1 U. 129; Cooke v. Young, 2 U.
2-54.
Statement in writing.
It will be presumed that court properly
allowed the filing, and that sufficient
cause was shown, where application was
endorsed:
"By permission
cause considered sufficient." Kinney "· Lewis, 2 U. 512,
applying Comp. Laws 1876, § 1168.
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Failure to deliver the statement within
the time specified in this section is an
absolute bar to recovery.
Heirs and remaindermen
have no superior rights to
others, and must suffer for negligence of
life tenant.
Drake v. Reggel, 10 U. 376,
37 P. 583, appeal dismissed in 159 U. S.
252, 40 L. Ed. 144, 15 S. Ct. 1038.
Unless statement
is filed as required by
this section, claimants would be preeluded
from claiming or recovering
the land in
question under any right or title existing
at time when such statement
should have
been filed; statute
contains
no express
exeeption as to persons under disabilities,
and no such exception can be ingrafted on
it by construction.
Furthermore,
where a
right vests in a class as such, the action
or !aches of the members of the class in

being binds those yet unborn.
Drake v.
Reggel, 10 U. 376, 37 P. 583, appeal dismissed in 159 U. S. 252, 40 L. Ed. 144,
15 S. Ct. 1038.
When statement
is signed by attorney
in fact in his own name without disclosing
his principal, it is proper to allow statement to be amended to accord with fact,
provided adverse claimants are not in any
manner prejudiced
by amendment.
Clark
v. Kirby, 18 U. 258, 55 P. 372.
Statement
must be treated by court as
complaint,
and material
facts
may be
denied and issues tried. Clark v. Kirby,
18 U. 258, 55 P. 372.
Collateral References.
Public Landse::,,39(6).
73 C.J.S. Public Lands

§ 66.

57-7-4. Adverse claims-Determination.-If
at the expiration of six
months after the first publication of such notice it shall be found by
the statements filed that there are adverse claimants to any lot or parcel
of land, it shall be the duty of the district judge, taking up each case
in the order of filing, to cause notice to be served upon the claimants
thereto, or their agents or attorneys, to appear before the district court
and prosecute their claims upon a day to be appointed by the court, not
less than five nor more than thirty days from the service of such notice.
The statements filed as aforesaid shall stand in the place of pleadings,
and an issue may be made thereon. On the day set for the hearing the
court shall proceed to hear the evidence adduced in support of the allegations of the parties and shall decide according to the justice of the case.
History: R. S. 1898 & C. L. 1907, § 2704;
C. L. 1917, § 6125; R. S. 1933 & C. 1943,
94-0-4.
Construction and application.
The court's adjudication
has the force
and effect of a judgment;
it cannot be
collaterally
attacked
on the ground that
the person not presenting
his claim was
ignorant of his rights. Rogers v. Thompson, 9 U. 46, 33 P. 234.
The early history of this section is referred to at some length in Hall v. North
Ogden City, 109· U. 304, 166 P. 2d 221.

Pleadings.
Complaint in action by child of original
occupant of part of townsite, after death
of original occupant, for relief must allege
that widow and children of deceased occupant had continued their occupancy up to
time of entry of lands in townsite by municipal authorities.
West v. Child, 8 U.
223, 30 P. 755. And see West v. Utah Nat.
Bank, 8 U. 374, 31 P. 987.
Collateral References.
Public Lands~39(8).
73 C.J.S. Public Lands§

67.

57-7-5. Proof of claims when no adverse claim advanced.-After the
expiration of the six months for filing statements, if there are no adverse
claimants, the court, taking up the cases in the order of filing, shall
cause a summons to be issued and served upon each party filing a statement, or his agent, requiring him to appear before the court upon a day
designated, not less than three nor more than ten days from the service
of such summons and make proof of his statement.
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· History: R. S. 1898 & C. L. 1907, § 2705;
C. L. 1917, § 6126; R. S. 1933 & C. 1943,
94-0-5.

ing the effect of a judgment.
Thompson, 9 U. 46, 33 P. 234.

Construction and application.
This proceeding before the district judge
and his decision must be regarded as ha.v-

Collateral References.
Public Landse=:>39 (6).
73 C.J.S. Public Lands

Rogers

.v.

§ 66.

57-7-6. Conveyance and deed to proper claimant.-Where
the entry of
the townsite shall have been made by the district judge the conveyance
shall be made by him in accordance with the judgment entered. Where
the corporate authorities shall have made the entry the court shall certify
its judgment to the city commissioners or mayor of the city, or to the
president of the board of trustees of the town, who shall accordingly
make to the party claimant the proper deed.
History: R. S. 1898 & O. L. 1907, § 2706;
0. L. 1917, § 6127; R. S. 1933 & C. 1943,
94-0-6.
Mayor's deed.
The mayor's deed, executed under the
authority of this section, need not be witnessed. Kinney .v. Lewis, 2 U. 512, 517;
Townsend .v. Hooper, 2 U. 548, affd. 109
U. S. 504, 27 L. Ed. 1012, 3 S. Ct. 357.
Title ot grantee.
Grantees were held to ha.ve acquired fee
simple title to specified lots in designated
blocks as platted
in the North Ogden·

sur.vey or the townsite
sur.vey. Where
there is a recorded plat, the con.veyance
of land by designation of lot number and
block number and name of the plat or
subdi.vision passes the title of the grantors
the same as if such lots had been described
by metes and bounds. Hall .v. North Ogden City, 109 U. 304, 166 P. 2d 221, applying Territorial
Townsite Act, judgment
set aside on other grounds on rehearing
in 109 U. 325, 175 P. 2d 703.

Collateral References.
Public Landse=:>39 (5).
73 C.J.S. Public Lands § 68.

57-7-7. When judge is claimant of lands.-If
the district judge shall
be a claimant of lands in any city or town in his county, he may file the
statement required in section 57-7-3 in the district court of an adjoining
district, and a copy of the statement in that of his own county. The
judge of the district court of the adjoining county shall then proceed as
provided for in sections 57-7-4 or 57-7-5, as the case may be; and he
shall, moreover, give notice to the city commissioners or mayor of such
city or the president of the board of trustees of such town, or, in case of an
unincorporated town, to the justice of the peace of the precinct in which
such town may be situated. The court shall thereafter proceed as in
other cases provided for in this title, and a deed to the land shall be made
to the party entitled thereto.
History: R. S. 1898 & O. L. 1907, § 2707;
C. L. 1917, § 6128; R. S. 1933 & C. 1943,
94-0-7.

Collateral References.
Public Landse=:>39(6).
73 C.J.S. Public Lands § 66.

57-7-8. When city or town officer is claimant of lands.-If
a city comffilss1oner or the mayor of any city or the president of the board of
trustees of any town shall be a claimant of lands in such city or town,
the recorder or the clerk thereof, as the case may be, shall, upon the
certificate of the district court made as in the case of other claimants,
execute a deed of conveyance to such claimant for the lands finally adjudged to him by the court.
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History: R. S. 1898 & C. L. 1907, § 2709;
C. L. 1917, § 6130; R. S. 1933 & C. 1943,
94-0-8.

Oollatoral References.
Public Lands~39(5),
73 C.J.S. Public Lands § 68.

57-7-9. Change of venue.-A change of venue as in actions at law shall
be allowed in all cases arising under this title.
History: R. S. 1898 & C. L. 1907, § 2710;
C. L. 1917, § 6131; R. S. 1933 & 0. 1943,
94-0-9.

Cross-Reference,
Change of venue, 78-13-8 to 78-13-11.
Collateral References.
Public Lands~39(1).
73 C.J.S. Public Lands§

57.

57-7-10. Statement of expenses.-WitLin
thirty days after the expiration of the six months prescribed in section 57-7-3 for filing statements
the corporate authorities, or the judge, and the board of county commissioners shall render in writing a true account of all moneys expended in
the acquisition of the title to the land and in the administration
or
execution of the trust up to that time, including purchase money,
necessary traveling expenses, and the costs for posting and publishing
notices. Such account shall be filed in the office of the clerk of the
district court of the county in which such city or town may be situated,
and shall during ordinary business hours be open for inspection to all
persons interested.
History:

R. S. 1898 & C. L. 1907, § 2711;

C. L. 1917, § 6132; R. S. 1933 & C. 1943,

94-0-10.

Collateral References.
Public Lands<§:::::>39(5).
73 C.J.S. Public Lands § 62.

57-7-11. Payment to be made before conveyance.-Before
the corporate
authorities or judge shall be required to execute, acknowledge or deliver
any deed of conveyance to any person adjudged to be entitled thereto
such person shall pay or tender to the city eommissioners, the mayor, the
president of the board of trustees or the judge, as the case may be, the
sum of money chargeable on the land to be conveyed
such deed. To
ascertain the sum chargeable, streets and public grounds must be deducted
from all the land entered, and then such sum shall be the proportionate
costs of the land conveyed and the proportionate expenses thereof, with
interest together with a reasonable charge for the preparation, execution
and ackno1vledgment of the deed.
History: R. S. 1898 & C, L. 1907, § 2712;
C. L. 1917, § 6133; R. S. 1933 & C. 1943,
94-0-11.
Construction and application.
The origin and history of this section
from C. L. 1876, § 1173, is given in Hall
v. North Ogden City, 109 U. 304, 166 P.
2d 221.
Section 1173 of C. L. 1876
cates that the legislature never

any title to be acquired to the streets laid
out on the plat of a townsite.
Hall v.
:N"orth Ogden. City, 109 U. 304, J66 P. 2d
221, judgment set aside on other grounds
on rehearing in 109 U. 325 1 175 P. 2d 703.

Collateral References.
Public Lands~39(5).
73 C.J.S. Public Lands § 68.

57-7-12. Full payment to be made within six months-Lien
ment-Sale

to satisfy.-Full

for nonpay.
payment for land shall be made to the district
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judge, the city commissioners, the mayor or the president of the board
of trustees, as the case may be, within six months after the certificate is
issued to the claimant. In case of nonpayment within the time herein
specified, the amount due shall be deemed a judgment lien upon the land
claimed, and the judge, the city commissioners, the mayor or the president of the board of trustees, as the case may be, shall proceed to sell
it by sheriff's sale in the same manner as land is sold under execution,
subject, however, to redemption as provided by law.
History:
R. S. 1898 & C. L. 1907, § 2713;
C, L. 1917, § 6134; R. S. 1933 & C. 1943,
94-0-12.

Collateral References.
Public Lands~39(1).
73 C.J.S. Public Lands§

57.

Cross-Reference.
Execution and proceedings supplemental,
Rules of Civil Procedure, Rule 69.

57-7-13. Errors in measurement not to invalidate proceedings.-Errors
or computation shall not invalidate any proceedings under

in measurement
this title.

History: R. S. 1898 & C. L. 1907, § 2714;
C. L. 1917, § 6135; R. S. 1933 & C. 1943,
94-0-13.

Collateral References.
Public Lands~39'(1).
73 C.J.S. Public Lands § 57.

57-7-14. Death of officer-Authority to complete trust vests in successor.-In case of death or disability of the district judge, the city commissioners, the mayor or the president of the board of trustees before the
complete execution of the trust, the same shall vest in their successors
in office.
History: R. S. 1898 & C. L. 1907, § 2715;
C. L. 1917, § 6136; R. S. 1933 & C. 1943,
94-0-14.

Construction
and application.
T·he Territorial
Townsite
that in the event of death
before complete execution
title vested in his successor
was charged with the duty
the trust, i.e., to convey to
entity when the town was

such streets and other parcels reserved for
public use. The district judge sitting in
probate was the successor in office to the
territorial
probate judge. Hall v. North
Ogden City, 109 U. 304, 166 P. 2d 221,
judgment set aside on other grounds on
rehearing in 109 U. 325, 175 P. 2d 703.

Act provided
of the judge
of the trust,
in office who
of executing
the corporate
incorporated

Collateral References.
Public Lands~39(5).
73 C.J.S. Public Lands § 62.

67-7-15. Disposition of unclaimed lands.-If there shall remain any
unclaimed lands'. within such city or town after the expiration of six
months from the publication of the notice provided for in section 57-7-2,
the city commissioners, the mayor or the president of the board of trustees,
in cases where lands have been entered for a municipal corporation, or the
district judge, in cases where lands have been entered in trust by him,
shall cause the same to be surveyed and platted into suitable blocks, lots,
streets and alleys. A certified plat of such surveyed lands shall be filed
for record in the office of the county recorder of the county.
History: R. S. 1898 & C. L. 1907, §§ 2716,
2718; C. L. 1917, §§ 6137, 6139; R. S. 1933
& c. 1943, 94-0-15.

Collateral References.
Public Lands~39(5).
73 C.J.S. Public Lands § 62.
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57-7-16. Duties of municipal officials.-The city commissioners, the
mayor, the president of the board of trustees or district judge may sell or
cause to be sold such blocks or lots at public auction to the highest
bidder for cash, after public notice of the time and place of such sale
published at least forty days in some newspaper published in the county,
if there is any, otherwise in a newspaper having general circulation in
the county. If any of such lands remain unsold for want of a bidder, the
city commissioners, the mayor, the president of the board of trustees
or district judge may sell or cause the same to be sold at public or private
sale, on such terms as may be deemed for the best interest of the city
or town; provided, that none of such lands shall be sold for less than $5
per acre.
History: R. S. 1898 & C. L. 1907, §§ 2716,
2717; C. L. 1917, §§ 6137, 6138; R. S. 1933
& C. 1943, 94-0-16.

equity and assert his rights. Linck v. Salt
Lake City, 6 U. 109, 21 P. 459, appeal dismissed in 159 U. S. 258, 40 L. Ed. 143, 15
S. Ct. 1040.

Remedies.
Anyone claiming to have been unjustly
or unfairly treated by the manner in which
this section was administered
may go into

Collateral References.
Public Lands<s=:>39(5).
73 C.J.S. Public Lands § 62.

57-7-17. Reservation of lands for public uses.-Lots or parcels of land
necessary for streets, public squares, parks, schoolhouses, hospitals,
asylums, fire engine and hose houses, pesthouses, state or other public
buildings, or public use, may be reserved by the city commissioners, the
mayor, the president of the board of trustees or the district judge, as
the case may be; and he may execute and deliver to the proper party
a deed for any property set aside for such purposes.
History:
R. s. 1898 & C. L. 1907, §.2718;
C. L. 1917, § 6139; R. S. 1933 & C. 1943,
94-0-17.

Necessity of townsite having streets.
By C. L. 1876, sections 1173 and 1174,
legislature recognized the necessity of having streets, parks and other public grounds,
and authorized
the corporate authorities
to designate such grounds, as were at the
time of the entry being so used, for public
use and to hold the title thereto for such
public use absolutely.
But that did not
authorize the corporate authorities to designate for public use lands, which at the
time of the entry were being occupied and
used for private purposes, and thereafter
hold the title thereto absolutely without
the consent of the occupant.
We do not
believe that the legislature
so intended.
A provision to that effect would be contrary to the provisions of the Townsite
Act and therefore
void. Hall v. North
Ogden City, 109 U. 325, 175 P. 2d 703,
setting aside on rehearing
judgment
in
109 U. 304, 166 P. 2d 221.
Prospective operation of statute.
The fact that North Ogden was not
incorporated
until 1934 could not alter

the effect of the statute, for provision was
specifically made for future incorporation.
Upon incorporation,
the town became entitled to a deed of conveyance from the
successor in office to the probate judge,
who received title in the first instance, to
execute the trust and to vest in the. municipal corporation the fee simple titie to all
streets, lanes, avenues, parks, commons and
public grounds which were in public use
at the time of the entry. Lands could not
be designated for public use which at the
time of entry were being occupied and
used for private purposes. Hall v. North
Ogden City, 109 U. 325, 75 P. 2d 703, setting aside on rehearing judgment in 109
U. 304, 166 P. 2d 221.

Streets in North Ogden.
None of the original settlers in North
Ogden acquired the fee in the streets in
view of the express language of the Territorial Town.site Act, for the act specifically
provides that the streets, lanes, avenues,
alleys, parks, commons and public grounds
shall vest in and be held by the corporation absolutely, "and shall not be claimed
adversely by any person or persons whatsoever; and the judge of probate who shall
have entered any lands in trust for any
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57-7-16. Duties of municipal officials.-The
city commissioners, the
mayor, the president of the board of trustees or district judge may sell or
crmse to be sold such blocks or lots at public auction to the highest
bidder for cash, after public notice of the time and place of such sale
published at least forty days in some newspaper published in the county,
if there is any, other.vise in a newspaper having general circulation in
the county. If any of such lands remain unsold for want of a bidder, the
city commissioners, the mayor, the president of the board of trustees
or district judge may sell or cause the same to be sold at public or private
sale, on such terms as may be deemed for the best interest of the city
or town; provided, that none of such lands shall be sold for less than $5
per acre.
History: R. S. 1898 & o. L. 1907, §§ 2716,
2717; C. L. 1917, §§ 6137, 6138; R. S. 1933
& o. 1943, 94-0-16.

equity and assert his rights. Linck v. Salt
Lake City, 6 U. 109, 21 P. 459, appeal diRmissed in 159 U. S. 258, 40 L. Ed. 143, 15
S. Ct. 1040.

Remedies.
Anyone claiming to have been unjustly
or unfairly treated by the manner in which
this section was administered
may go into

Collateral References.
Public Lands<ll:==>39(5).
i3 C.,T.S. Public Lands § 62.

57-7-17. Reservation of lands for public uses.-Lots or parcels of land
necessary for streets, public squares, parks, schoolhouses, hospitals,
asylums, fire engine and hose houses, pesthouses, state or other public
buildings, or public use, may be reserved by the city commissioners, the
mayor, the president of the board of trustees or the district judge, as
the case may be; and he may execute and deliver to the proper party
a deed for any property set aside for such purposes.
History:
R. 8. 1898 & C. L. 1907, §,2718;
C. L. 1917, § 6139; R. 8. 1933 & C. 1943,
94-0-17.
Necessity of townsite having streets.
By C. L. 1876, sections 1173 and 1174,
legislature recognized the necessity of having streets, parks and other public grounds,
and authorized
the corporate
authorities
to designate such grounds, as were at the
time of the entry being so used, for public
use and to hold the title thereto for such
public use absolutely.
But that did not
authorize the r.orporate authorities
to designate for public use lands, which at the
time of the entry were being occupied and
used for private purposes, and thereafter
hold the title thereto absolutely
without
the consent of the occupant.
We do not
believe that the legislature
so intended.
A provision to that effect would be con•
trary to the provisions
of the Townsite
Act and therefore
void. Hall v. North
Ogden City, 109 U. 325, 175 P. 2d 703,
setting
aside on rehearing
judgment
in
109 1I. 304, 166 P. 2d 221.

Prospective operation of statute.
The fact that North Ogden was not
incorporated
un ti! 1934 could not alter

the effect of the statute, for provision was
specifically made for future incorporatio11.
Upon incorporation,
the town became en•
titled to a deed of conveyance from the
successor in office to the probate judge.
who received title in the first instance, to
execute the trust and to vest iu the municipal corporation the fee simple title to all
streets, lanes, avenues, parks, commons and
public grounds which were in public use
at the time of the entrv. Lands could not
be designated for public use which at the
time of entry were being occupied and
used for private purposes.
RalI v. North
Ogden City, 109 U. 325, 75 P. 2d 703, setting aside on rehearing
judgment in 109
U. 304, 166 P. 2d 221.

Streets in North Ogden.
None of the original settlers in North
Ogden acquired the fee in the streets in
view of the express language of the Territorial Townsite Act, for the act specificallv
provides that the streets, lanes, avenue;,
alleys, parks, commons and public grounds
shall vest in and be held by the corporation absolutely, "and shall not be claimed
adversely by any person or persons whatsoever; and the judge of probate who shall
have entered any lands in trust for any
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town or city which may afterwards
become incorporated,
shall, under the same
conditions, convey by deed to the corporation thereof the lands designated for the
use of the public as aforesaid."
Hall v.
North Ogden City, 109 U. 304, 166 P. 2d
221, 224, applying
Territorial
Townsite
Act, judgment set aside on other grounds
on rehearing in 109 U. 325, 175 P. 2d 703.
The adjudication of all claims under the
Territorial
Townsite Act was with reference to lots and blocks in the plat of
North Ogden, and such adjudications
and
the deeds executed pursuant thereto did
not operate to vest in the owners of the
lots, any fee in the streets. For any person to have acquired title to the streets,
such acquisition of· title would have necessarily been based on something apart from
and subsequent
to the adjudications
of
ownership under the Territorial
Townsite
Act. Hall v. North Ogden City, 109 U. 304,
166 P. 2d 221, 224, applying Territorial

Townsite Act, judgment set aside on rehearing in 109 U. 325, 175 P. 2d 703, holding, however, that there was no adjudication of the occupancy or ownership of the
lands there in controversy.

Title to streets.
Before officer entering the land conveys
title to the municipal corporation,
it is
held by him in trust for a public purpose
or use. Furthermore,
there can be no adverse possession of the streets, nor may
title to the streets be acquired by adverse
possession. Hall v. North Ogden City, 109
U. 304, 166 P. 2d 2.21, applying Territorial
Townsite Act, judgment set aside on other
grounds on rehearing in 109 U. 325, 175
P. 2d 703.
Collateral References.
Public Lands~39(5).
73 C.J.S. Public Lands § 62.

57-7-18. Disposition of proceeds of sales.-All moneys arising from the
sale of lands, after deducting the costs and charges of such sales, shall
be paid into the city or town treasury in cases where such lands have been
· entered in trust by corporate authority, or into the county treasury in
cases where such lands have been entered in trust by the district judge;
and the same shall be set apart and applied by the city commissioners
or city council, or by the board of trustees of an incorporated town, or
by the board of county commissioners in case of an unincorporated town,
for the improvement of public squares and streets, the construction of
sewers or procuring a supply of water for the use and benefit of the
inhabitants of the city or town.
History: R. S. 1898 & C. L. 1907, § 2719;
C. L. 1917, § 6140; R. S. 1933 & C. 1943,
94-0-18.

Collateral References.
Public Landse=>39(5).
73 C.J.S. Public Lands § 62.

57-7-19. Possession for ten years entitles claimant to deed.-Whenever
any lot, piece or parcel of land shall have passed from the United States
to the district judge of any county in this state or to the probate judge of
any county in the late territory of Utah, under and by virue of the provisions of an Act of Congress entitled "An act for the relief of the inhabitants
of cities and towns upon the public lands," approved March 2, 1867, or any
amendments thereto, and there is no record of any conveyance from such
judge or his successor in office to the claimants thereof, any person, who by
himself or by or through his predecessors in interest shall have had continuous and exclusive possession of such lot, piece or parcel of land for the
period of ten years before the filing of the petition hereinafter mentioned
and who shall have paid the taxes thereon during said time, shall be
deemed the rightful owner of such land, and it shall be conclusively presumed that he has complied with all of the provisions of law for obtaining
title thereto; and such person may at any time apply to the judge of the
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district court of the county wherein said land may be situated for a conveyance of the legal title to such land to him, and such judge of the district
court is hereby vested with power and authority to execute such conveyance and carry out the trust, and he shall execute a conveyance to such
person of such lot, piece or parcel of land without any expense to such
person, except the o·rdinary costs of court. Such conveyance, when so executed by any judge of the district court, shall pass to such person all the
right, title and interest so held in trust to such lot, piece or parcel of land
to all intents and purposes and with the same effect as if a proper
conveyance had been executed after proper proceedings in the manner
provided by law.
History:
L. 1916, ch. 90, § 1; C. L. 1917,
§ 6141; R. S. 1933 & C, 1943, 94-0-19.
Relationship between officer and occupant.
The officer who enters the land is the
trustee, and the occupants are the cestuis
que trustent, who are entitled to have the
trust executed and the land disposed of
under such rules and regulations
as the
state or territory where the land is situated may prescribe.
The legislature
of
Utah has enacted the necessary rules and
regulations
for the disposal of the land
which may be so entered, and has provided
that the lots shall be conveyed to the
:rightful owner of possession, occupant or
occupants, or to such person as might be
entitled to the possession or occupancy.
Hall 'Q', North Ogden City, 109 U. 304, 166
P. 2d 221 (judgment set aside on other
grounds on rehearing 109 U. 325, 175 P. 2d
703), following Holland v. Buchanan, 19
U. 11, 56 P. 561, 562, which latter case
followed Lockwitz v. Larson, 16 U. 275,
52 P. 279.
Townsite entry under Act of Congres!.
By the term "entry," under the Aet of
Congress of March 2, 1867 (14 Stat. 541),
is meant the filing of an application by
the proper officer with the register of the
land office, and proof showing the per-

formance of the statutory
conditions respecting the settlement and occupancy of
the land as a townsite. Lockwitz v. Larson, 16 U. 275, 52 P. 279.
No delay on the part of the government
in allowing the entry can affect the rights
of those who were bona fide occupants at
the time of filing the application
and
proof, or of those claiming through such
occupants, provided the entry is ultimately
made on the ;proof submitted with the application. Lockwitz v. Larson, 16 U. 275,
5i P. 279.
When interests of occupants attach.
Under the Act of Congress of March 2,
1867 (14 Stat. 541), the interests of the
occupants attach simultaneously
with the
making of a townsite entry, and no person
who may have occupied land on the townsite previous thereto, or may occupy such
lands thereafter, but who was not a settler
and occupant at the time of the entry, is
a beneficiary under the act, nor can such
person derive any benefit directly by reason of the entry. Lockwitz v. Larson, 16
U. 275, 52: P. 279.
Collateral References.
Public Lands~39(8).
73 C.J.S. Public Lands§
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CHAPTER 8
CONDOMINIUM OWNERSHIP ACT
Section

57-8-1.
57-8-2.
57-8-3.
57-8-4.
57-8-5.
57-8-6.
57-8-7.
57-8-8.
57-8-9.
57-8-10.

Condominium Ownership Act.
Application of this act.
Definitions.
Status of the units.
Joint tenancies and tenancies in common.
Ownership of units.
Common areas and facilities.
Compliance with covenants, bylaws and/or
trative provisions.
Certain work prohibited.
Contents of declaration,
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